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Rationale for Waiver Extension Request 
Prior to the receipt of New York State’s (NYS) previously held ESEA flexibility waiver, 

Grade 7 students enrolled in advanced mathematics courses had to take the NYS Grade 7 
Mathematics Test for institutional accountability purposes as well as a Regents Examination 
affiliated with their high school level mathematics course to receive credit towards a high school 
diploma.  Similarly, Grade 8 students enrolled in a high school science course had to take the NYS 
Grade 8 Intermediate-Level Science Test for institutional accountability purposes and the Regents 
Examination affiliated with their high school level course to receive credit towards a high school 
diploma.  This rule placed an undue burden upon the students enrolled in these advanced courses 
as it not only imposed the difficulty of double testing upon these students, but it also required these 
students to prepare for an exam that did not align to the mathematics or science course they were 
taking in that school year.  Likewise, the rule burdened the schools in which these students were 
enrolled by requiring them to provide additional instruction outside of these students’ enrolled 
courses to help them prepare for the additional assessments.  As was the case with the initial waiver 
granted by USDE in January 2018, this waiver extension request is necessary to reduce this burden 
upon NYS’ high achieving students and schools. 
 

The requested waiver extension of statutory requirements related to middle school students 
enrolled in high school mathematics and/or science courses will allow NYSED to measure more 
accurately these students’ achievement levels in these subjects and to measure proficiency and 
growth more accurately for these schools in the state’s annual accountability system. 
 

The Department appreciates that ESEA/ESSA addresses this double testing issue for 
students enrolled in Grade 8 who take advanced mathematics courses and acknowledges USDE’s 
interest in not creating regulations that expand this flexibility beyond what is specified in law.  
NYSED also acknowledges that in the Analysis of Comments and Changes section of the preamble 
to the Title I-Improving the Academic Achievement of the Disadvantaged-Academic Assessments 
Final Regulations, USDE indicates that, “[a] State may request a waiver to extend this flexibility 
[in § 200.5(b) for middle school mathematics be expanded beyond eighth graders taking advanced 
mathematics courses] to other grades or subjects if the State meets the requirements in section 
8401 of the ESEA” (CFR, Vol. 81, No. 236, p88903). 
 
C. Describe how the waiving of such requirements will advance student academic achievement. 
 

Waiving the same levels of achievement and same assessments provisions of ESEA/ESSA 
Section 1111(b)(1)(B)(ii) and 1111(b)(2)(B)(i)(I) will allow NYSED to better support academic 
achievement for impacted students by providing the following: 

 
Elimination of Double Testing Burden for High Achieving Students: 

This waiver extension will result in a continuation of the following Regulations of the 
Commissioner of Education: 

 
• Section 100.21(b)(1)(xvi)(c)(1) which states, “for students enrolled in grade 7 or 8 and who 

take a Regents examination in mathematics but do not take the grade 7 or 8 New York 
State testing program assessment in mathematics, participation and accountability 
determinations for the school in which the student is enrolled in grade 7 or 8 shall be based 
upon such student’s performance on the Regents examination in mathematics” and 
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• Section 100.21b)(1)(xvi)(d)(1) which states, “for students enrolled in grade 8 who take a 
Regents examination in science but do not take the grade 8 intermediate science test, 
accountability determinations for the school in which such student is enrolled in grade 8 
shall be based upon such student’s performance on the Regents examination in science.” 

 
Additional subsections of these regulations include provisions that allow for students 

enrolled in these classes to take both the grade



 
 



 
 

To monitor and regularly evaluate the effectiveness of the implementation of the plan, 
NYSED annually collects data for: 

• Grade 7 students who take a Regents Examination in mathematics to meet a high 
school diploma requirement and is also used for school accountability purposes; 

• Grade 7 students who take the Grade 7 Mathematics Test, that is used for school 
accountability purposes, and also a Regents Examination in mathematics to meet a 
high school diploma requirement; 

• Grade 8 students who take a Regents Examination in science to meet a high school 
diploma requirement and is also used for school accountability purposes; 

• Grade 8 students who take the Grade 8 Intermediate-Level Science Test, that is 
used for school accountability purposes, and also take a Regents Examination in 
science to meet a high school diploma requirement. 

 
 
E. Include only information directly related to the waiver request. 
 

Section 8401(b)(3)(A) requires NYSED to: (1) provide the public and any interested local 
educational agency in the State with notice and a reasonable opportunity to comment and provide 
input on the request, to the extent that the request impacts the local educational agency; (2) submit 
the comments and input to the Secretary, with a description of how the State addressed the 
comments and input; and (3) provide notice and a reasonable time to comment to the public and 
local educational agencies in the manner in which the applying agency customarily provides 
similar notice and opportunity to comment to the public.  NYSED has fulfilled this requirement 
by: 

 
• Providing notice and information to the public regarding this request for a waiver on its 

website at: http://www.nysed.gov/essa/assessment-and-accountability-waivers.  In 
accordance with normal procedures of the Department, the public was provided with ten 
(10) business days to provide formal written comments. 

• Distributing notification of the waiver request and solicitation of comments via email to all 
district superintendents, school superintendents, charter school officials, and nonpublic 
school representatives.  In accordance with normal procedures of the Department, LEA 
representatives were provided with ten (10) business days to provide comments. 

• Distributing notification of the waiver request and solicitation of comments via email to 
the State’s Title I Committee of Practitioners.  In accordance with normal procedures of 
the Department, members of the Committee of Practitioners were provided with ten (10) 
business days to provide comments.  
 
 
 
 
 
 
 
 
 
 
 

DRAFT



mailto:XXXX@nysed.gov


 
 



 
 

Attachment B: Commissioner’s Regulation Part 100.4(d-e) 
 
(d) Grade 8 acceleration for diploma credit. 
 
(1) Public school students in grade 8 shall have the opportunity to take high school courses in 
mathematics and in at least one of the following areas: English, social studies, languages other 



 
 

(2) Beginning with the 1998-99 school year, the mathematics intermediate assessment shall be 
administered in grade 8. Beginning with the 2005-2006 school year, mathematics assessments 
shall be administered in grades 7 and 8, provided that, beginning with the 2020-21 school year, 
students who attend grade 7 or 8 may take a Regents examination in mathematics in lieu of or in 
addition to the grade 7 or 8 mathematics assessment, in accordance with clause (b)(1)(xvi)(c) of 
section 100.21 of this Part. 
 
(3) The program evaluation test in social studies in grade 8, beginning in May 1989. Beginning 
with the school year 2000-2001 through the 2009-2010 school year, the social studies intermediate 
assessment shall replace the program evaluation test and shall be administered in grade 8. 
 
(4) Beginning with the school year 2000-2001, the science intermediate assessment shall be 
administered in grade 8; provided that students who attend grade 8 may take a Regents examination 
in science in lieu of or in addition to the grade 8 science intermediate assessment, in accordance 
with this section and section 100.18(b)(14) of this Part, and provided further that the science 
intermediate assessment shall not be administered in grade 8 to students who take such assessment 
in grade 7 and are being considered for placement in an accelerated high school-level science 
course when they are in grade 8 pursuant to subdivision (d) of this section. 
 



 
 

Attachment C: Commissioner’s Regulation Part 100.21b)(1)(xvi)(c-d) 
 
(xvi) Performance levels shall mean for accountability determinations regarding 



 
 

(4) for students who have taken the grade 8 science intermediate assessment when enrolled in 
grade 7 and who do not take a Regents examination in science when enrolled in grade 8, 
accountability determinations for the school in which the student is enrolled in grade 8 shall be 
based upon the student's performance on the grade 8 intermediate-level test taken in grade 7. 
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